Health and Safety- 
Commission 

Consultative 

Document 



Draft proposals for revising 
the Health and Safety 
(Enforcing Authority) 
Regulations 1977 



London: Her Majesty’s Stationery Office 



Printed image digitised by the University of Southampton Library Digitisation Unit 



© Crown copyright 1985 
First published 1985 



ISBN 0 11 883481 9 



Printed image digitised by the University of Southampton Library Digitisation Unit 



CONTENTS 



Introduction and summary 
Background 

The present allocation of enforcement responsibilities 
The draft proposals 
Economic assessment 

Extracts from the 1977 Regulations and the 1980 
amending Regulations 

The Health and Safety (Enforcing Authority) 

Regulations 198-. 

Commentary on specific draft proposals 



Paragraphs 

1 

2- 5 
5- 9 
10-17 
18-29 



Appendix 1 



Appendix 2 
Appendix 3 



Printed image digitised by the University of Southampton Library Digitisation Unit 



INTRODUCTION AND SUMMARY 



1. This Consultative Document sets out the draft proposals of the Health and 
Safety Commission for new Regulations to replace the Health and Safety 
(Enforcing Authority) Regulations 1977 (as amended in 1980). These 
Regulations were made under the Health and Safety at Work etc. Act 1974 (the 
HSW Act) . They provide for local authorities to enforce the HSW Act and 
associated occupational health and safety legislation at a range of premises 
with specified main activities (mainly office work, retailing, petrol sales, 
consumer services in shops, catering, the provision of residential 
accommodation, and warehousing). The present draft proposals allocate 
inspection responsibilities to local authorities for an increased range of 
premises, chiefly those where the main activity is concerned with leisure, 
sports, entertainment, cultural pursuits, a wider range of consumer services, 
and the repair of private motor vehicles. The draft proposals also contain 
amendments to the 1977 provisions designed to clarify them and improve their 
operation. 

BACKGROUND 

2. The 1972 report of the Robens Committee on safety and health at work 
discussed at some length the question of enforcement by local authorities of 
occupational health and safety legislation. At that time, local authorities 
were responsible for the enforcement of the Offices, Shops and Railway 
Premises Act 1963, and before that they had had a long history of involvement 
with welfare and sanitary conditions in. workplaces . The Robens Report held 
that there was no feasible alternative to some continued sharing of 
responsibility between central and local government inspectorates, mainly 
because of (a) the impracticability of visits by a central inspectorate to 
innumerable small shops, offices and filling stations, and (b) the existing 
arrangements whereby local authorities visited such premises in connection 
with their public health responsibilities, as well as with the 1963 Act. The 
Report advocated a broad division of responsibility based, on the one hand, on 
the existing expertise of the central inspectorates (now those within the 
Health and Safety Executive or HSE) for the health and safety problems arising 
in industrial employment and, on the other, on the experience of the local 
authorities in dealing with questions of general health and amenity. It also 
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recommended that as far as possible the main boundary line between central and 
local government inspectorates should be drawn in such a way that any 
particular workplace should fall either wholly within the purview of the 
central inspectorate or wholly within that of the local authority (to avoid 
inspection of one establishment by both), based on the main activity of the 
establishment concerned. The arrangements should allow for local adjustments 
in detail, at area level. 

3. The 1977 Regulations gave comprehensive occupational health and safety 
enforcement responsibilities to local authorities mainly in respect of those 
premises where they already had responsibility for enforcing the 1963 Offices, 
Shops and Railway Premises Act. The Regulations also rationalised enforcement 
arrangements between HSE and local authorities so that single premises were, 
as far as possible, subject to inspection by only one inspectorate. The local 
authorities became responsible not only for the HSW Act but also for earlier 
occupational health and safety legislation (including the 1963 Act) continued 
in force under the HSW Act and known as sl the existing statutory provisions". 
The whole body of legislation concerned is termed "relevant statutory 
provisions", and is defined in section 53 of the HSW Act. Henceforth, in this 
Consultative Document, any reference to HSW Act enforcement is a reference to 
the enforcement not only of the HSW Act but also of the other relevant 
statutory provisions. 

4. In 1976, when submitting its proposals for these Regulations to the 
Secretary of State for Employment, the Commission also proposed the transfer 
to local authorities of an additional range of non-industrial premises, 
generally in sectors not covered by occupational health and safety legislation 
prior to the advent of the HSW Act. This additional transfer was not 
proceeded with at the time however, because the Government was not prepared to 
provide local authorities with additional funds for the new work. 

5. The question of resources has since been reconsidered by the Local 
Authority Associations concerned - the Association of District Councils, the 
Association of Metropolitan Authorities and the Convention of Scottish Local 
Authorities. In the light of their experience of HSW Act enforcement gained 
since 1977 they are now prepared to take on additional responsibilities under 
the Act within their existing resources, and the present proposals have been 
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prepared on this understanding, in consultation with the Associations. The 
proposals are based on those prepared in 1976, but with modifications 
reflecting the experience gained by both HSE and the local authorities with 
the 1977 Regulations. 

THE PRESENT ALLOCATION OF ENFORCEMENT RESPONSIBILITIES 

6. Extracts from the 1977 Regulations and the amending 1980 Regulations are 
given in Appendix 1. These give local authorities responsibility for 
enforcement in premises where the main activity is:- 

(1) the sale or storage of goods for retail or wholesale distribution, 
other than on premises controlled or occupied by railway and docks 
undertakings, at container depots, mines and quarries, and filling 
stations where motor vehicle repair is also carried out. The sale 
etc of water and gas, and the wholesale distribution of most 
dangerous substances are also excluded; 

(2) office activities i.e. activities for the purposes of 
administration, clerical work, handling money, telephone and 
telegraph operating; 

(3) catering services; 

(4) the provision of residential accommodation; 

(5) consumer services provided in shop premises with the exception of 
dry cleaning, radio and television repairs and the maintenance or 
repair of motor vehicles; 

(6) dry-cleaning in coin-operated units in launderettes and similar 
premises . 
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7. In addition the Commission hopes to submit proposals shortly to the 
Secretary of State which allocate to local authorities HSW Act enforcement at 
most zoos and other establishments exhibiting wild animals to the public. A 
Consultative Document* on these proposals, in draft, was issued in March 1984. 
If the proposals are submitted to the Secretary of State and approved by him, 
they are likely to be brought into operation during 1985. 

8. The 1977 Regulations contain exceptions to the above allocations, under 
which HSE retains responsibility for the inspection of local authorities, 
police and fire authorities, the United Kingdom Atomic Energy Authority and 
the Crown (except for premises of the Executive itself) no matter what the 
activity involved. The Executive also retains responsibility for certain 
specified activities, wherever carried out, as follows: 

(a) construction work carried out by a person whose main activity is 
one for which the Executive is responsible for the enforcement of 
the relevant statutory provisions; 

(b) the installation, maintenance and repair of gas, water or 
electricity systems where this is carried out by a person whose 
main activity is one for which the Executive is responsible for the 
enforcement of the relevant statutory provisions; 

(c) the construction, installation, maintenance and repair of 
telecommunication systems. 

9. The Regulations enable enforcement responsibility to be transferred from 
HSE to a local authority or vice versa (a) by agreement between the two 
authorities, or (b) at the initiative of the Commission, the only exception 
being Crown premises. Office activities in Crown premises may however be 
transferred by agreement between the Executive, the local authority and the 
Government department concerned. In addition, where the Executive or a local 
authority is uncertain about the application of the 1977 Regulations in a 
particular case they may apply to the Commission for resolution. If the 



^Health and Safety Commission, Transfer of Health and Safety at Work etc. Act 
1974 enforcement responsibility in respect of zoos to local authorities, HSE 
1984 - ISBN 0 7176 0184 6. 



4 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Commission agrees that there is uncertainty, it may assign responsibility to 
whichever authority it considers appropriate, after considering the 
circumstances and any views expressed. In all cases of transfer, notice of 
the transfer must be given to those affected by it. 

THE DRAFT PROPOSALS 

10. The draft proposals are set out at Appendix 2. They follow the 
allocation principle contained in the 1977 Regulations, namely that for 
premises with specified main activities, enforcement responsibility for all 
occupational health and safety provisions should lie with local authorities, 
except in certain limited circumstances where HSE should be responsible. 

11. During preparation of the proposals both HSE and the Local Authority 
Associations it consulted considered the possibility of basing new Regulations 
on a concept other than that of main activity in premises, in particular one 
more susceptible to closer definition. For example one possibility looked at 
was the drawing up of separate lists for local and central inspectorates. It 
was clear however that specific lists of this kind would not only be very long 
but also quickly outdated with changing technology and patterns of business, 
creating both rigidity and uncertainty. It seemed clear also that any new 
principle of allocation would create a new and unfamiliar range of boundary 
problems and might also result in quite large-scale transfers of premises from 
HSE to local authorities and vice versa. This too seemed undesirable unless 
very clear advantages could thereby be secured. On the other hand, while the 
concept of main activity had given rise to a number of uncertainties, it had 
proved effective for the majority of cases, and it was decided therefore that 
it should be retained in the present draft proposals. 

12. In most cases the adoption of "main activity" as the basic criterion for 
allocation has enabled one or other authority to be given sole enforcement 
responsibility for a particular premises. However for undertakings with more 
than one establishment which differ in their main activities, or for those 
with a substantial peripatetic workforce, the criterion of main activity of 
premises has given and will give rise to some fragmentation of enforcement 
responsibility. It is difficult to see how this could be avoided, at least 
without wholesale changes in the present division of responsibility, but 
comments on this point are welcome and will be carefully considered by the 
Commission. 
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13. As with the 1977 Regulations, the draft proposals do not attempt to 
define main activity. However in the few instances where the issue has been 
considered by the Courts, main activity has been equated with the purpose or 
given end to which the activity of an undertaking is directed at a particular 
premises . 

Summary of the main changes 

14. The draft proposals, on which a detailed commentary is attached at 
Appendix 3, retain the existing allocation of enforcement responsibilities 
with the following important modifications. In the case of multi-occupied 
buildings or sites it is proposed that the main activity should be determined 
in relation to each separate occupier, and that the enforcement allocation 
should then also be determined in relation to each separate occupier, rather 
than in relation to the premises as a whole as is currently the case. Special 
provision is then made for the common parts of such premises. This 
modification should make the task of determining main activity easier than in 
the past. However, in order not to introduce unnecessary fragmentation in the 
case of complex sites with linked activities, where safety policies need to be 
conceived and assessed in relation to the premises as a whole, the proposals 
allocate such sites to HSS in their entirety. The sites are specified as 
airports, docks, universities, schools and colleges, hospitals and clihics. 

It is intended to draw the attention of both HSE Area Offices and local 
authorities to the desirability of making use of the local transfer provisions 
where there are quite separate premises on such sites, with main activities of 
the kind generally allocated to local authorities, such as in-flight catering 
establishments at some airports. 

15. Another major change made in the draft proposals is allocation to HSE 
alone in respect of the enforcement of section 6 of the HSW Act. This section 
deals with the duty of designers, manufacturers, importers and suppliers to 
ensure that articles and substances for use at work are safe and without risks 
to health. In 1984 the Commission issued a Consultative Document* aimed at 
amending this section, to strengthen it and its enforcement. Enforcement by 
HSE alone should ensure that a national approach is taken towards enforcement 
and towards the advice given to manufacturers, suppliers and importers. 



* Health and Safety Commission, Proposed changes to section 6 of the Health 
and Safety at Work etc. Act 1974, HSE, August 1984 - ISBN 0 7176 0225 7. 
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16. In addition to these two changes, other modifications made to the 1977 
Regulations are concerned with the list of bodies specified as being for HSE 
enforcement alone, the notification requirements connected with the provisions 
for local transfer and assignment, the wholesale storage of dangerous 
substances and the description of ’"consumer services". There are also a 
number of minor clarifying amendments. 

17. The draft proposals extend local authority enforcement responsibilities 
to the following new areas - private motor vehicle repair, personal services 
and therapeutic treatments; sporting, leisure, entertainment and cultural 
pursuits; the care of animals; undertakers; and religious activities. All of 
these are of the non industrial type proposed for local authority allocation 
in 1976 with the exception of private motor vehicle repair. Premises where 
motor vehicle repair is carried out as an adjunct to activities allocated to 
local authorities under the 1977 Regulations (such as warehouses) are likely 
to be' already known to and visited by local authorities. 

ECONOMIC ASSESSMENT 

18. These proposals are concerned purely with the question of the enforcing 
authority for health and safety at work legislation and do not impose any 
additional requirements on industry. Therefore they should not of themselves 
impose additional costs on employers. 

19. The financial implications for both the HSE and the local authorities 
should also be relatively small. In the case of HSE, the premises concerned 
have, in general, been inspected fairly infrequently because of their low 
risk. While accident data broken down according to the categories specified 
in the proposals are generally not available, such evidence as there is 
indicates relatively low incidence rates although accidents are significant 
for the sector comprising vehicle repair generally, and also for the leisure 
sector, albeit in the latter case the accidents are thought to be mainly 
sporting accidents. The Commission has asked HSE to ensure that detailed 
technical guidance is made available to local authority inspectors on the 
risks associated with motor vehicle repair, but would also welcome views, in 
particular, on whether the allocation of this sector to local authorities 
should go forward. 
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20. It is estimated that in 1982 less than 10% of the time of the Factory 
Inspectorate's field force was used to inspect these premises. Since then new 
responsibilities of higher priority arising from new legislation have been 
placed on the Inspectorate, so that there has been correspondingly less time 
available for visiting the premises concerned. 

21. Implementation of the proposals would not therefore release significant 
Factory Inspectorate resources for manufacturing and heavy industry. The 
Factory Inspectorate would indeed receive a relatively small number of 
premises from the transfer, due to the proposed modifications to the 1977 
Regulations but, more importantly, there has long been a need for the 
Inspectorate to allocate more of its time to setting standards and providing 
advice and guidance for local authority inspectors and firms in the local 
authority enforced sector. Any resources released from this transfer would 
have to be used largely for this work, which is clearly necessary to ensure 
consistency in a sector which currently is estimated to have over 800,000 
premises which are enforced by 461 separate local authorities. It would also, 
following the proposed allocation of total responsibility for section 6 
enforcement to HSE, as described above in paragraph 15, enable the Factory 
Inspectorate to devote increased resources to such enforcement in respect of 
articles and substances used in the local authority enforced sector. This 
would be not only in response to requests from environmental health officers 
and others but also include an expanded programme of pre-emptive visiting to 
cover suppliers of equipment and substances. Overall, the Commission believes 
that these activities would be a more rational way of using the Inspectorate's 
specialist training and expertise to improve health and safety in the local 
authority enforced sector. 

22. Local authorities already have cause to visit a considerable number of 
the premises concerned, by virtue of their responsibilities under public 
health and other local government legislation. It should therefore be 
possible for their inspectors (who work mainly in local authority 
environmental health departments) to include occupational health and safety 
among the matters already covered during visits; this is indeed one reason why 
the frequency of planned general inspections in the local authority enforced 
sector is a good deal higher than that of the Factory Inspectorate in like 
premises. The extent of local authority resources expended by local 
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authorities on enforcement of the HSW Act in total amount to about 1.6 million 
man hours annually, including administrative, professional, technical and 
clerical support. Over 5,000 officers are warranted for the purposes of 
inspection but most of them have a wide range of other duties to perform. On 
a full time equivalent basis the number of local authority staff currently 
engaged on HSW Act duties is estimated to be around 900. 

23. Where local authorities already visit the premises to be allocated, HSW 
Act enforcement by the authorities should also simplify matters for the 
business and other organisations concerned and both they and their employees 
should receive advice more frequently from inspectors, overall. 

24. It is estimated that there could be around 100,000 premises in the new 
sectors it is proposed to allocate to local authorities. The number of 
employees is not known but data from the 1981 Census of Employment indicate 
that establishments in all the sectors involved are mostly small, often 
employing under ten people. Given no change in the local authority resources 
applied to HSW Act duties, a transfer of this size would inevitably influence 
the frequency with which premises could be visited. Local authorities will 
have to allocate resources on a priority basis, with due account being taken 
of the need for both pre-emptive planned inspections and reactive work. The 
average overall frequency of planned inspections would fall to some extent 
but, for the transferred premises, would nevertheless be greater than at 
present. Of course, local authorities may wish to adjust their priorities in 
order to check the transferred HSE records and make initial inspections of 
some of the transferred premises within a relatively short time, but this 
could also be achieved by a lower rate of visits to offices and shops, where 
enforcement activity has been high in recent years and occupational hazards 
are relatively low. 

25. There would also be initial problems in interpretation and, no doubt, 
increased calls for information on the part of employers. Once these initial 
effects had been absorbed, the outcome should however result in a more 
sensible allocation of inspectorate resources overall, in addition to smoother 
operation of the allocation Regulations themselves. 
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26, In short, the agreement by the Local Authority Associations to take on 
additional premises under these proposals within existing local authority 
resources means that individual authorities will have to carry out careful 
reviews of their current priorities in the light of uneir new responsibi 
lities . The Commission attaches great importance to this. To this end it 
proposes to issue further guidance to local authorities under section 18(4) of 
the 1974 Act, which requires local authorities to perform their enforcement 
responsibilities under the Act in accordance with such guidance as the 
Commission may give them. The proposed guidance (which will be prepared in 
consultation with the Local Authority Associations) will set out a priority 
ranking system to determine how premises should be selected for planned 
inspections, and the criteria for investigating accidents and for other 
visits. The Commission proposes to monitor the application of this guidance 
as part of the development of its biennial Plan of Work. This should be a 
significant step in improving the current balance of inspection resources 
overall, so that the frequency of visits and the consequent deployment of 
inspectors correspond to the range and severity of risks across both the ESE 
and local authority enforced sectors. 

27. HSE and the Local Authority Associations have, in addition, taken a 
number of steps to bring about consistency between individual local 
authorities, and between local authorities generally and HSE, in their 
approach to advising on and enforcing the HSW Act. This is achieved at 
national level through a joint HSE/Local Authority liaison committee known as 
HE LA, which has, among other things, issued a large n umb er of circulars of 
guidance to local authorities since 1976, often based on the guidance issued 
to HSE inspectors. Local liaison takes place through HSE inspectors, 
specifically nominated at ESE Area Offices to respond to requests for advice 
from local authority inspectors and discuss with them matters of mutual 
concern. The staff time allocated to this work will need to be increased, 
with the objective of ensuring that the inspection strategies of local 

authorities are reviewed in more detail, at local level, between ESE and the 
local authority concerned. 
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28. In addition, in 1981 a small unit was set up in HSE , known as the Local 
Authority Unit and staffed jointly by HSE and a local authority inspector. 

Its task is to act as a focus for industry-wide issues of concern in the local 
authority enforced sector, and to produce published technical guidance for 
employers in the sector, with HSE assistance. As already noted it is hoped to 
increase the resources used to provide that assistance, and it is also hoped 
to develop and build on the work of the Unit. 

29. Local authorities are also concerned to adopt a mechanism for 
coordinating their approach to large multi-establishment companies, to bring 
about a central approach to health and safety at work by the employers 
concerned. As a pilot exercise an Environmental Health Officer has been 
seconded to HSE * s Accident Prevention Advisory Unit, which has pioneered a 
similar system of central approaches within the HSE enforced sector. 



11 



Printed image digitised by the University of Southampton Library Digitisation Unit 



APPENDIX 1 



EXTRACTS FROM THE 1977 REGULATIONS, AND THE 19S0 AMENDING REGULATIONS 

1 . The Health and Safety (Enforcing Authority) Regulations 1977 
(S.I. 1977 No 746) 

"Citation and commencement 

1. These Regulations may be cited as the Health and Safety (Enforcing 
Authority) Regulations 1977 and shall come into operation on 1st June 1977. 

Interpretation 

2. - (1) In these Regulations, unless the context otherwise requires - 

"the 1974 Act" means the Health and Safety at Work etc. Act 1974; 

"local authority" means - 

(a_) in relation to England and Wales, a district council, a London 
borough council, the Common Council of the City of London, the 
Sub-Treasurer of the Inner Temple, the Under-Treasurer of the 
Middle Temple or the Council of the Isles of Scilly; 

(b) in relation to Scotland, an islands or district council; 

"relevant statutory provisions" has the meaning assigned by section 53(1) 
of the 1974 Act. 

(2) The Interpretation Act 1889(c) shall apply for the interpretation 
of these Regulations as it applies for the interpretation of an Act of 
Parliament. 



Local authorities to be enforcing authorities in certain cases 

3. Where the main activity carried on in any premises is specified in 
Schedule 1 to these Regulations, then subject to Regulations 4, 5 and 6 
below, the local authority for the area in which those premises are 
situated shall be the enforcing authority for the relevant statutory 
provisions in relation to those premises and to any activity carried on 
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Exceptions 

4.- (1) Regulation 3 above shall not apply to any of the following 
premises or to any activities carried on in them that is to say premises 
which are occupied by, or controlled within the meaning of section 4 of 
the 1974 Act by - 

( a) a local authority as defined in Regulation 2(1) above; 

(b) any other local authority within the meaning of section 53(1) of 
the 1974 Act; 

(c) a police authority within the meaning of section 62 of the 
Police Act 1964(a) or the Receiver for the Metropolitan Police 
District ; 

(d) a fire authority within the meaning of section 43(1) of the Fire 
Precautions Act 1971(b); 

(e) the United Kingdom Atomic Energy Authority; 

( f ) the Crown, except that it shall apply to premises occupied or 
controlled by the Health and Safety Executive and to activities 
carried on in them. 

(2) Notwithstanding Regulation 3 above, the Health and Safety Executive 
shall be the enforcing authority in respect of any of the following 
activities carried on in any premises whether or not it is the main 
activity carried on in those premises - 

(a) construction work carried out by a person whose main activity is 
one for which the Executive is responsible for the enforcement 
of the relevant statutory provisions; 

(b) the installation, maintenance and repair of gas, water or 
electricity systems where this is carried out by a person whose 
main activity is one for which the Executive is responsible for 
the enforcement of the relevant statutory provisions; 
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(c) the construction, installation, maintenance and repair of 
telecommunication systems; 

in this paragraph "construction work" means a "building operation" and a 
"work of engineering construction" within the meanings assigned to those 
expressions by section 176(1) of the Factories Act 1961(c). 

(3) Regulation 3 above shall not apply to any licensing or enforcing 
responsibility which, by virtue of any of the existing statutory 
provisions within the meaning of section 53(1) of the 1974 Act, is 
exercised by any of the following authorities - 

(a) in England and Wales, the Greater London Council, a 
county council or a harbour authority; 

( b) in Scotland, a regional council or a harbour authority. 

Arrangements enabling responsibility for enforcement to be transferred 

5.- (1) The responsibility for enforcing any of the relevant statutory 
provisions in a particular case may be transferred in accordance with 
the following provisions of these Regulations from the Executive to the 
local authority, or, as the case may be, from the local authority to the 
Executive. 

(2) The transfer may be made only by agreement between the enforcing 
authority which has the current responsibility and the authority to 
which it is proposed to transfer it, or by the Health and Safety 
Commission . 

(3) Before making any such agreement, the authority currently 
responsible shall give notice of the proposal to the persons who will be 
affected by it and such notice shall include a statement of the effect 
of paragraph (4) of this Regulation. 
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(4) If a person who has received a notice under paragraph (3) of this 
Regulation lodges with the Commission an objection to . the transfer 
within 21 days from the date when the notice was given to him, a 
transfer may be made only if the Commission so directs and if no such 
objection is lodged the agreement may be made after the expiration of 
the said 21 days. 

(5) Where the Commission proposes to make a transfer it shall give 
notice to both enforcing authorities concerned and to persons who will 
be affected by it and shall not make the transfer until 21 days after 
the last such notice has been given. 

(6) Where a transfer has been made under the preceding provisions of 
this Regulation, the authority which made the transfer shall as soon as 
reasonably practicable give notice of the transfer to the persons to 
whom notice was given under paragraph (3) or (5) of this Regulation as 
the case may be. 

(7) The preceding provisions of this Regulation shall not apply to 
premises occupied by or controlled by the Crown or to any activity 
carried on there but responsibility for enforcing any of the relevant 
statutory provisions in respect of office activities (within the meaning 
of Part II of Schedule 1 to these Regulations) and the premises used for 
them may be transferred by an agreement between the Health and Safety 
Executive, the local authority concerned and the Government Department 
or other public body concerned and any such agreement may be cancelled 
by like agreement or by the Health and Safety Commission. 

Assignment of responsibility in case of uncertainty 

6.- (1) For the purpose of removing uncertainty in any particular case 
as to what are their respective responsibilities by virtue of 
Regulations made under section 18(2) of the 1974 Act either the 
Executive or the local authority may apply to the Health and Safety 
Commission and where the Commission considers that there is uncertainty 
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it shall, after considering the circumstances and any views which may 
have been expressed to them by either enforcing authority or by persons 
affected, assign the responsibility to whichever authority it considers 
appropriate , 



(2) '/Then responsibility for enforcement has been assigned under 
paragraph (1) of this Regulation, the Commission shall cause notice of 
the assignment to be given to the authorities concerned and the persons 
affected by it. 

Service of notices 

7 . Any notice which is required to be given by these Regulations and 
which is given in accordance with the provisions of section 46 of the 
19/4 Act shall be deemed to have been duly given for the purposes of 
these Regulations." 
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''Schedule 1 



Regulation 3 



Main activities which determine whether local authorities will be 

enforcing authorities 

Part I 

1. The sale or storage of goods for retail or wholesale distribution other 
than : - 

(a) on premises controlled or occupied by a railway undertaking; 

(_b) in warehouses or other premises controlled or occupied by the 
owners, trustees or conservators of a dock, wharf or quay; 

(c) at container depots ; 

(d) water and sewage and their by-products; 

(e) natural gas and town gas; 

( f) solid fuel or other minerals at any mine or quarry or at 
premises controlled from a mine or quarry; 

( g ) petroleum spirit in premises where motor vehicles are 
maintained or repaired by way of trade; 

(h) wholesale distribution of flammable, toxic, oxidizing, 
corrosive or explosive substances or petroleum spirit. 

2. Office activities. 

3. Catering services. 

4. The provision of residential accommodation, 
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5. Consumer services provided in shop premises except dry cleaning or radio 
and television repairs. 

6. Dry cleaning in coin operated units in launderettes and similar premises. 

Part II 



7 . In this Schedule - 

"office activities" includes any activity for the purposes of 
administration, clerical work, handling money and telephone and 
telegraph operating; and for this purpose "clerical work" includes 
writing, book-keeping, sorting papers, filing, typing, duplicating, 
machine calculating, drawing and the editorial preparation of matter for 
publication except where that preparation is on the premises where 
newspapers, magazines, periodicals or books are printed; 

"shop premises" means - 

(a) a shop ; 

(b) a building or part of a building, being a building or part 
which is not a shop but of which the sole or principal use is 
the carrying on there of retail trade or business; 

(c) a building occupied by a wholesale dealer or merchant where 
goods are kept for sale wholesale or a part of a building so 
occupied where goods are so kept, but not including a 
warehouse belonging to the owners, trustees or conservators of 
a dock, wharf or quay; 

(d) a building to which members of the public are invited to 
resort for the purpose of delivering there goods for repair or 
other treatment or of themselves there carrying out repairs 
to, or other treatment of goods or a part of a building to 
which members of the public are invited to resort for that 
purpose; 
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any premises occupied 
which consists of, or 
premises used for the 
in the course of that 
dock storage premises 



for the purpose of a trade or business 
includes, the sale of solid fuel, being 
storage of such fuel intended to be sold 
trade or business, but not including 
or colliery storage premises." 



2. The Health and Safety (Enforcing Authority) 

(Amendment) Regulations 1980 (S.I. 1980 No 1744) 

"Citation and commencement 



1. These Regulations may be cited as the Health and Safety (Enforcing 
Authority) (Amendment) Regulations 1980 and shall come into operation on 
29th December 1980. 



Amendment 

2. In Schedule 1 to the Health and Safety (Enforcing Authority) Regulations 
1977(b) in paragraph 5 after the word "repairs" there shall be inserted the 
words "or the maintenance or repair of motor vehicles”." 
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THE HEALTH AND SAFETY 
(ENFORCING AUTHORITY) REGULATIONS 198 . 



Draft proposals for Regulations to be 
made under sections 15(1) and (3) (a) and (c), 
18(2) and 82 (3) (a) of the Health and 
Safety at Work etc. Act 1974^ a \ 



1974 c .37 ; section 15 was amended by paragraph 6 of 
Schedule 15 to the Employment Protection Act 1975 (c.71). 
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Citation and commencement 



1. These Regulations may be cited as the Health and Safety (Enforcing 

Authority) Regulations 198 and shall come into operation on 198 . 

lHter£retation 

2. - (1) In these Regulations, unless the context otherwise requires - 

"the 1974 Act" means the Health and Safety at Work etc. Act 1974; 

"the Commission" means the Health and Safety Commission; 

"common parts" means those parts of premises used in common by, 
or for providing common services to, the occupiers of the premises; 

"the Executive" means the Health and Safety Executive; 

"local authority" means - 

(a) in relation to England and Wales, a district council, a 
London borough council, the Common Council of the City of 
London, the Sub-Treasurer of the Inner Temple, the Under- 
Treasurer of the Middle Temple or the Council of the Isles 
of Scilly; 

(b) in relation to Scotland, an islands or district council; 

"railway" means a railway or tramway with (in either case) a gauge of 
350 millimetres or more. 

(2) In these Regulations (except Regulation 4(7)), unless the 
context otherwise requires, any reference to enforcing authority for premises 
or parts of premises is a reference to enforcing authority for the relevant 
statutory provisions in relation to those premises or parts, as the case may 
be, and to any activity carried on in them. 
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(3) In these Regulations, unless the context otherwise requires, 
any reference to - 

(a) a numbered Regulation or Schedule is a reference to the 
Regulation of or Schedule to these Regulations so numbered; 
and 

(b) a numbered paragraph is a reference to the paragraph so 
numbered in the Regulation or Schedule in which that 
reference appears . 

Local authorities to be enforcing authorities in certain cases 

3. - (1) Where the main activity carried on in non-domestic premises is 

specified in Schedule 1, the local authority for the area in which those 
premises are situated shall be the enforcing authority for them, and the 
Executive shall be the enforcing authority in any other case. 

(2) Where such premises are occupied by more than one occupier each 
part separately occupied shall be regarded as being separate premises for the 
purposes of paragraph (1). 

(3) Where paragraph (2) applies, the local authority shall be the 
enforcing authority for the common parts, except that if the Executive is the 
enforcing authority for - 

(a) all other parts of the premises, it shall also be the 
enforcing authority for the common parts; 

(b) any other part of the premises and the occupier of that part 
has any obligations under the relevant statutory provisions 
for any matters appertaining to the common parts, the 
Executive shall be the enforcing authority for those 
provisions in respect of such matters. 



22 



Printed image digitised by the University of Southampton Library Digitisation Unit 



APPENDIX 2 cont 



(4) Paragraph (2) shall not apply to - 

(a) any land within the perimeter of an airport; 

(b) dock premises (within the meaning of Part II of Schedule 1); 

(c) a building or construction site; 

(d) the campus of a university, polytechnic, college, school or 
similar educational establishment; 

(e) a hospital or clinic; 

and the Executive shall be the enforcing authority for the whole of any such 
premises . 



(5) In relation to a railway operated by the British Railways Board, 
London Regional Transport or a subsidiary of theirs, Tyne and Wear Passenger 
Transport Executive or Strathclyde Passenger Transport Executive - 

( a) any part of premises at or adjacent to the railway track or 
a railway station used as a head office of such a body or as 
a regional office of the British Railways Board, shall be 
regarded as being separate premises for the purposes of 
paragraph (1); 

(b) notwithstanding paragraph (3), the Executive shall be the 
enforcing authority for the common parts in a railway 
station or in a goods yard served by the railway. 

(6) Where any part of premises at or adjacent to a railway track or 
railway station is occupied by a railway undertaking not mentioned in 
paragraph (5), then notwithstanding paragraph (2), the Executive shall be the 
enforcing authority for the whole premises. 

(7) This Regulation shall have effect subject to Regulations 4,5 and 6. 
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4. - (1) The Executive shall be the enforcing authority for - 

(a) the enforcement of any of the relevant statutory provisions 
against a body specified in paragraph (3) or the officers or 
servants of such a body; 

(b) any part of premises occupied by such a body. 

(2) Where premises are mainly occupied by a body specified in 
paragraph(3) and are partly occupied by another person for the purpose of 
providing services at the premises for that body, the Executive shall be the 
enforcing authority for the part of the premises occupied by that other 
person. 



(3) The bodies referred to in paragraphs (1) and (2) are - 

(a) a local authority as defined in Regulation 2; 

(_b) Parish Councils in England and Community Councils in Wales 
and Scotland; 

(c) any other local authority within the meaning of section 
53(1) of the 1974 Act; 

(_d) a police authority within the meaning of section 62 of the 
Police Act 1964 ; a) or the Receiver for the Metropolitan 
Police District; 

a fire authority within the meaning of section 43(1) of the 
Fire Precautions Act 1971 (b); 

(f) a headquarters or organisation designated for. the purposes 
of the International Headquarters and Defence Organisation 
Act 1964^°), or a service authority of a visiting force 
within the meaning of section 12 of the Visiting Forces Act 

1952(d). 




(a) 1964 c.48. (b) 1971 c.40. (c) 1964 c.5. (d) 1952 c.67. 
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(_g) the United Kingdom Atomic Energy Authority; 

(h) the Crown, but Regulation 3 shall apply to any part of 
premises occupied by the Executive and to any activity 
carried on there. 

(4) The Executive shall be the enforcing authority for - 
(a) section 6 of the 1974 Act; 

Cb) the relevant statutory provisions in respect of any activity 
specified in Schedule 2 (whether or not it is the main 
activity carried on in premises) . 

(5) Regulation 3 and the preceding provisions of this Regulation shall 
have effect subject to any provisions made for enforcement responsibility by 
other regulations made under the 1974 Act or any of the existing statutory 
provisions . 

(6) The preceding provisions of this Regulation shall have effect 
subject to Regulations 5 and 6. 

(7) Notwithstanding Regulation 3 and the preceding provisions of this 
Regulation, an authority empowered to grant a licence for a factory, magazine 
or store or to register premises under the 1875 Act shall be the enforcing 
authority for the 1875 Act in relation to such factory, magazine, store or 
premises, as the case may be; and in this paragraph "the 1875 Act" means such 
provisions of the Explosives Act 1875 and such Orders in Council, Orders, 
Byelaws, Regulations and Rules made thereunder as are relevant statutory 
provisions . 

Arrangements enabling responsibility for enforcement to be transferred 

5. - (1) The responsibility for enforcing any of the relevant statutory 

provisions in respect of any particular premises, part of premises, or any 
activity carried on there may be transferred from the Executive to the local 
authority or from the local authority to the Executive. 



(a) 1875 c.17; the relevant amending instrument is S.I. 1974/1885. 
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(2) A transfer may be made only by agreement between the enforcing 
authority which has the current responsibility and the authority to which it 
is proposed to transfer it, or by the Commission. 

(3) Where a transfer has been made, the authority to which 
responsibility has been transferred shall cause notice of the transfer to be 
given to persons affected by it, and where a transfer has been made by the 
Commission the Commission shall cause notice of it to be given to both 
enforcing authorities concerned. 

(4) The preceding provisions of this Regulation shall not apply to any 
part of premises occupied by the Crown or to any activity carried on there but 
responsibility for enforcing any of the relevant statutory provisions in 
respect of office activities (within the meaning of Part II of Schedule 1) and 
the premises used for them may be transferred by an agreement between the 
Executive, the local authority concerned and the Government Department or 
other public body concerned. 



Arrangements enabling responsibility for enforcement to be assigned in 
cases of uncertainty 

6. “ (1) The responsibility for enforcing any of the relevant statutory 

provisions in respect of any particular premises, part of premises or any 
activity carried on there may be assigned to the Executive or to the local 
authority; and an assignment under this paragraph may be made only by the 
Executive and the local authority jointly and only where they agree — 

(a) that there is uncertainty in the particular case as to what 
are their respective responsibilities by virtue of 
Regulations made under section 18(2) of the 1974 Act; and 

(_b) which authority is more appropriate to be responsible for 
enforcement in that case; 

and where such an assignment is made the authority to which responsibility has 
been assigned shall cause notice of the assignment to be given to persons 
affected by it. 
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(2) For the purpose of removing uncertainty in any particular case as 
to what are their respective responsibilities by virtue of Regulations made 
under section 18(2) of the 1974 Act either the Executive or the local 
authority may apply to the Commission and where the Commission considers that 
there is uncertainty it shall, after considering the circumstances and any 
views which may have been expressed to them by either enforcing anthority or 
by persons affected, assign responsibility to whichever authority it considers 
appropriate; and where such an assignment is made the Commission shall cause 
notice of the assignment to be given to both enforcing authorities concerned 
and to persons affected by it. 



Repeals and revocations 

7. - (1) Section 52(5) of the Offices Shops and Railway Premises Act 

1953 (a) £ s hereby repealed. 

(2) The following Regulations are hereby revoked - 

(a) The Health and Safety (Enforcing Authority) Regulations 
1977 (b). 

(_b) The Health and Safety (Enforcing Authority) (Amendment) 
Regulations 1980 ( ; 

( c) The Health and Safety (Enforcing Authority) (Amendment) 
Regulations l 98 -(d). 



(a) 1963 c .41 . (b) S.I. 1977/746. (c) S.I. 1980/1744. (d) Regulations not 

yet made. 
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SCHEDULE 1 Regulation 3(1) 

MAIN ACTIVITIES WHICH DETERMINE WHETHER LOCAL 
AUTHORITIES WILL BE ENFORCING AUTHORITIES 



PART I 



1. The sale or storage of goods for retail or -wholesale distribution other 
than - 

(a) where it is part of the business of a transport undertaking; and 
in this sub-paragraph ’'transport undertaking” means an undertaking 
primarily engaged in the transport of passengers or goods; 

(b) at container depots where the main activity is the storage of 
goods in the course of transit to or from dock premises, an 
airport or a railway; 

(c) where the main activity is the sale or storage for wholesale 
distribution of any dangerous substance within the meaning of the 
Classification, Packaging and Labelling of Dangerous Substances 
Regulations 1984^ a ^; 

(d) where the main activity is the sale or storage of water or sewage 
or their by-products or natural or town gas. 

2. The display or demonstration of goods at an exhibition for the purposes 
of offer or advertisement for sale. 



3. Office activities. 

4. Catering services. 



(a) S.I. 1984/1244 
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5. The provision of permanent or temporary residential accommodation 
including the provision of a site for caravans or campers , 

6. Consumer services provided in a shop, and in this paragraph "consumer 
services" means services of a type ordinarily supplied to persons who receive 
them otherwise than in the course of a trade, business or other undertaking 
carried on by them (whether for profit or not) . 

7. The maintenance or repair of motor cars, motor cycles and invalid 
carriages (within the meaning of section 190(2)(4) and (5) respectively of the 
Road Traffic Act 1 9 7 2 ) . 

8. Cleaning in coin operated units in launderettes and similar premises. 

9. The use of a bath, sauna or solarium, massaging, hair transplanting, 
skin piercing, manicuring or other cosmetic services and therapeutic 
treatments , except where they are carried out under the supervision or control 
of a registered medical practitioner or a dentist registered under the 
Dentists Act 1984 (b) t 

10. The practice or presentation of the arts, sports, games, entertainment 
or other cultural or recreational activities except where the main activity 
is - 

(a) the use of an aircraft or a motor or steam powered vehicle for 
sports, entertainment or similar recreational purposes; 

(b) power boat racing, water-skiing and similar power boat displays 
and events, and practice for such activities; 

(c) the exhibition of a cave to the public. 

11. The hiring out of pleasure craft for use on an inland waterway and for 
this purpose 'inland waterway’ mean? every such waterway whether natural or 
artificial . 



(a) 1972 c . 20 . (b) 1984 c.24. 
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12. The care, treatment, acconnnodat ion or exhibition of animals, birds 
other creatures , except where the main activity is - 

(a) veterinary surgery (within the meaning of section 27 of the 
Veterinary Surgeons Act 1966^ a )); 

(b) the provision of stables for racing horses; 

(c) agricultural activities. 

13. The interment or cremation of corpses, or the activities of an 
undertaker, except where the main activity is embalming or the making of 
coffins . 

14. Church worship and religious meetings. 



(a) 1966 c.36. 
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PART II 



15. In this Schedule - 

"agricultural activities" includes horticulture, fruit growing, seed 
growing, dairy faming, livestock breeding and keeping, including the 
management of livestock up to the point of slaughter or export from 
Great Britain, forestry, the use of land as grazing land, market gardens 
and nursery grounds and the preparation of land for agricultural use; 
and for this purpose "livestock" means any creature kept for the 
production of food, wool, skins or fur or for the purpose of any 
agricultural activity but "livestock breeding and keeping" does not 
include activities the main purpose of which is entertainment or the 
breeding or keeping of livestock at a shop. 

"dock premises" means any dock, wharf, quay, jetty or other place at 
which ships load or unload goods or embark or disembark pasengers , 
together with neighbouring land or water which at any time is used or 
occupied for those or incidental activities, and any part of a ship when 
used for those or incidental activities; 

"office activities" includes any activity for the purposes of 
administration, clerical work, handling money and telephone and 
telegraph operating; and for this purpose "clerical work" includes 
writing, book-keeping, sorting papers, filing, typing, duplicating, 
machine calculating, drawing and the editorial preparation of matter for 
publication except where that preparation is on the premises where news- 
papers, magazines, periodicals or books are printed. 
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SCHEDULE 2 Regulation 4(4)(b) 

ACTIVITIES IN RESPECT OF WHICH THE HEALTH AND SAFETY 
EXECUTIVE IS THE ENFORCING AUTHORITY 

1. Any activity in a mine or quarry within the meaning of section 180 of 
the Mines and Quarries Act 1954^ a \ but this paragraph shall not apply to a 
disused quarry. 

2. Any activity in a fairground and in this paragraph "fairground" means 
any part of premises which is for the time being used wholly or mainly for the 
operation of amusement devices, and for this purpose an "amusement device" 
means a ride, machine, contrivance, structure or other equipment, including a 
side stall or side show, tent, booth or similar structure, which is installed, 
erected or operated for or in connection with the amusement or entertainment 
of the public, and for the use of which a charge is made, but this paragraph 
shall not apply to an amusement arcade. 

3. Any activity in premises occupied by a radio, television or film 
undertaking in which the activity of broadcasting, recording or filming is 
carried on and the activity of broadcasting, recording or filming wherever 
carried on, and for this purpose "film" includes video. 

4. The following activities carried on in any premises by a person who does 
not normally work in the premises - 

(a) work of engineering construction within the meaning of section 
176(1) of the Factories Act 1961 Cb) . 

(b) building operations within the meaning of section 176(1) of the 
Factories Act 1961; 

(_£_) the installation, maintenance and repair of gas, water, 
electricity or telecommunications systems; 

(d) the use of an ionising radiation source. 



(a) 1954 c . 70 . (b) 1961 c.34. 
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5. Any activity in premises occupied by a radiography undertaking in which 
there is carried on any work with ionising radiations within the meaning of 
Regulation 2 of the Ionising Radiation Regulations 198- ' a -’ . 

6. Agricultural activities within the meaning of Part II of Schedule 1. 

7. Any activity in premises where wood or metal is cut or processed to the 
requirements of customers if the goods are mainly received by the customers in 
the course of a trade, business or other undertaking carried on by them 
(whether for profit or not) . 

8. Any activity on board a sea-going ship. 

9. The display or demonstration at a trade exhibition of articles for use 
at work or substances for use at work if they are of a type intended for use 
wholly or mainly - 

(a) in premises, or 

(b) for activities; 

in respect of which the Executive is the enforcing authority. 

10. The use of an aircraft or a motor or steam powered vehicle for sports, 
entertainment or similar recreational purposes. 

11. Power boat racing, water skiing and similar power boat displays and 
events, and practice for such activities. 

12. Any activity in relation to a waste disposal site. 



(a) Regulations not yet made. 
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COMMENTARY ON SPECIFIC DRAFT PROPOSALS 
Regulation 3 

1. Regulation 3 (1) gives enforcement responsibility for the relevant 
statutory provisions (as defined in section 53(1) of the HSW Act) to a local 
authority (as defined in Regulation 2) where the main activity in non domestic 
premises falls within Schedule 1 of the Regulations. This is similar to the 
corresponding paragraph of the 1977 Regulations, but the words !, non- domes tic H 
have been inserted to make it absolutely clear, as was intended under the 1977 
Regulations, that domestic premises are not intended for allocation to local 
authorities. The final part of the provision confirms that the Executive will 
have enforcement responsibility for any premises where the main activity 
carried on does not fall within Schedule 1. 

2. Regulation 3 (2) is a new provision whereby buildings and sites with more 
than one occupier (ie. multi occupancy premises) are allocated according to 
the main activity in each part separately occupied. The 1977 Regulations are 
not precise on this point, and, as noted at paragraph 13 of this Consultative 
Document, the proposed modification should make the task of determining main 
activity at individual premises easier. 

3. Regulation 3 (3) is also a new provision, consequential to Regulation 
3(2), whereby enforcement responsibility for common parts (eg. stairways, 
corridors, common services, lifts etc) provided for and used in common by 
occupiers of multi-occupied premises is clearly allocated to one enforcing 
authority. Thus the local authority will be responsible for enforcement in 
relation to common parts except where all of the separate occupancies are 
enforced by HSE, or where it is the HSE enforced employer who has the 
responsibility for common parts. Local authorities will however enforce the 
common parts of blocks of flats (or in other premises where the main activity 
is provision of residential accommodation) by virtue of Regulation 3(1) and 
Schedule 1, Part I, paragraph 5 even though enforcement responsibility for 
domestic premises themselves remains with ELSE . The relevant statutory 
provisions apply only to a limited extent in such premises. 
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4. Regulation 3(4) is a new provision, introduced as a consequence of 
Regulation 3(2). In order to avoid fragmentation of enforcement arrangements 
at complex premises with linked activities, it excludes allocation based on 
separate occupancy in such premises, ie. airports, docks , construction sites, 
university campi etc., hospitals, or clinics. In such premises, HSE will have 
overall responsibility as the main activities therein do not fall under 
Regulation 3 and Schedule 1. However, where HSE and a local authority agree, 
transfers under Regulation 5 may be made for Schedule 1 activities carried on 
in separate parts of such premises. It is intended to advise enforcing 
authorities of the situations in which this facility may be appropriate. 

5. Regulation 3(5) and (6) make special provision for railways and are 
consequential to Regulation 3(2). The track and other operational premises of 
a railway would be enforced by HSE because the main activity in these premises 
would not fall within the list in Schedule 1, and would not, therefore, be 
allocated to the local authority by Regulation 3(1). In the case of the 
larger railways, however, (viz BR, LRT, Tyne and Wear and Strathclyde) the 
local authority would be responsible for any head offices (and in the case of 
BR, any regional offices) of the railway even though these may be at or 
adjacent to a track or station. Without the special provision in Regulation 

3 (5) (a) such premises might have to be regarded as being part of the main 
railway premises and would therefore go to HSE. Also in the case of these 
larger railways, the local authority would be responsible for any separately 
occupied premises within the main railway premises if the main activity is 
listed in Schedule 1. This would include, for example, shops on a station 
concourse or storage sheds occupied by private companies in a goods yard. 

This is because such areas would have to be treated as separate premises for 
allocation purposes by virtue of Regulation 3(2). Regulation 3(5) ( b) , 
however, would ensure that the common parts in a station or a goods yard are 
enforced by HSE. In the case of the smaller railways, however, HSE would have 
responsibility for the whole of the premises at or adjacent to the track or 
the station even though there may be separate occupancies within such 
premises. The Railway Inspectorate of the Department of Transport carries out 
railway inspections for HSE under an Agency Agreement. 

6. The operation of Regulation 3 is subject to the provisions contained in 
Regulations 4, 5 and 6. 
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Regulation 4 - exceptions 

7. Regulation 4(1) gives responsibility to HSE for enforcement of the 
relevant statutory provisions against the bodies specified in Regulation 4(3), 
and its officers or servants, or premises occupied by such bodies. Under the 
1977 Regulations the specified bodies are local authorities (as defined in 
Regulation 2 and section 53(1) of the 1974 Act), the United Kingdom Atomic 
Energy Authority and the Crown (except for HSE premises). It is now proposed 
to add Parish and Community Councils. In addition paragraph 4(2) provides for 
HSE enforcement of any separate occupier within premises mainly occupied by a 
specified body when the separate occupation is for the purpose of providing 
services at the premises for the specified body. For example this would cover 
such organisations as the Navy, Army and Airforce Institute Ltd at Ministry of 
Defence premises. 

8. Regulation 4(4) (a) is a new provision to give HSE sole responsibility 
for enforcement of section 6 of the 1974 Act (duties of manufacturers etc. of 
articles or substances for use at work), for the reasons set out in paragraph 
15 of this Consultative Document. 

9. Regulation 4(4) (b) excepts to HSE the enforcement of any activity listed 
in Schedule 2, whether or not it is the main activity. This proposal correspond 
to Regulation 4(2) of the 1977 Regulations but contains an extended list of 
excepted activities. The activities are discussed below, in paragraphs 28 et 
seq. 

10. Regulation 4(5) provides for allocation of responsibility under 
Regulation 3 to be overridden by other enforcement arrangements contained in 
any other Regulations made under the 1974 Act, or by earlier health and safety 
legislation continued in force by the 1974 Act (the "existing statutory 
provisions") . 

11. Regulation 4(7) has been drafted in order to resolve an uncertainty 
thought to exist in relation to the Explosives Act 1875. It confirms that 
enforcement of the 1875 Act will remain with the authority empowered to 
license or register premises under that Act (generally county, metropolitan or 
regional councils, or HSE at present). 
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Regulation 5 - Arrangements enabling responsibility for enforcement to be 
transferred 



12. This Regulation sets out circumstances under which transfer of 
responsibility may be made either way by agreement between the Executive and a 
local authority, or, in the absence of an agreement, by the Commission. 

Similar provision exists under the 1977 Regulations but it is proposed to 
delete the 1977 requirements (Regulation 5(3)- (5)) for prior notice to be 
given to affected parties and for a Commission decision in case of objections . 
Once a transfer has been made however, notice must be given after the 
transfer. Special arrangements are preserved to allow for transfer of Crown 
offices if agreed by the Executive, local authority and government department 
concerned, as before. 

13. The transfer procedure provides a convenient means of ensuring sensible 
adjustment of responsibility according to local needs, administrative 
convenience and the facilities available locally to inspectorates. The 
Commission will draw the attention of local authorities and HSE area offices 
generally to the desirability of making use of this procedure whenever it 
would result in a more appropriate use of inspectorate resources. 

Regulation 6 - Arrangements enabling responsibility for enforcement 
to be assigned in cases of uncertainty 

14. Regulation 6 enables assignment of responsibility to be made in cases of 
uncertainty. The only change from the 1977 Regulations is that the new 
proposal would enable local assignments to be made between enforcing 
authorities where they agree (a) uncertainty exists as to the correct 
enforcing authority and (b) which authority is more appropriate to enforce. 
Only the Commission could make an assignment, under the 1977 Regulations. 
However, in the absence of agreement, either authority may refer cases of 
apparent uncertainty to the Commission for resolution. It should be noted 
that, as in the 1977 Regulations, assignment can only be made in a particular 
premises or part thereof. Broad classes of premises cannot be assigned. 

Under either method of assignment, notice has to be given after the event to 
persons affected by the assignment. 
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Schedule 1, Part I — Main activities which determine whether local 
authorities will be enforcing authorities 

15. Paragraph 1 deals with premises where the main activity is the sale or 
storage of goods for retail or wholesale distribution, as in paragraph 1, 

Schedule 1 of the 1977 Regulations. The following changes have been made: 

(1) Under sub— paragraph (a) the sale or storage of goods where this is 
part of the business of a transport undertaking is excepted from 
allocation to local authorities .This is a new provision inserted to 
overcome uncertainty which exists under the 1977 Regulations as to 
the enforcement responsibility when goods are stored by a haulage 
contractor incidentally to the main purpose of his undertaking ie. 
transporting goods. 

(2) Sub-paragraph (b) excepts container depots used for the storage of 
goods in the course of transit to or from docks premises, airports 
or railways. There is a corresponding exception in the 1977 
Regulations, but the new proposal is more restricted in its scope. 

(3) Sub-paragraph (c) excepts the sale or storage for wholesale 
distribution of any dangerous substance within the meaning of the 
Glassification, Packaging and Labelling of Dangerous Substances 
Regulations 1984. This provision amends the existing provision of 
Schedule 1, Part I, paragraph 1(h) of the 1977 Regulations to 
include all substances with a classification under the 1984 
Regulations . 

16. Paragraph 2, which allocates display of goods at an exhibition, is a new 
provision. However this should be read in conjunction with paragraph 8 of 
Schedule 2 which reserves certain trade exhibitions to HSE (see also paragraph 37 
below) . 

17. Paragraphs 3 and 4 allocate office activities and catering services 
repectively to local authorities. They maintain the position under the 1977 
Regulations, with no change. 
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18. Paragraph 5 allocates to local authorities the provision of permanent or 
temporary accommodation including the provision of sites for caravans or 
tents. This corresponds to Schedule 1, Part I, paragraph 4 of the 1977 
Regulations with the wording amended to clarify that the provision of sites or 
pitches for caravans or tents is included. The common parts of blocks of 
flats etc are allocated to local authorities by virtue of Regulation 3(1) and 
Schedule 1, Part I, paragraph 5. 

19. Paragraph 6 allocates to local authorities consumer services provided in 
a shop to persons who are receiving such services otherwise than in the course 
of a trade or business carried on by them. This provision amends the wording 
of the corresponding allocation in Schedule 1, Part I, paragraph 5 of the 1977 
Regulations to make it clear that services to trade customers, eg plant hire 
to builders, are not included. The previous exceptions relating to dry 
cleaning and radio and television repairs are removed. The proposals also 
remove the extended definition of ’’shop premises" contained in the 1977 
Regulations as this was found to give rise to problems of demarcation. 

20. Paragraph 7 is a new provision allocating to local authorities the repair 
or maintenance of motor cars, motor cycles and invalid carriages (other 
classes of motor vehicle would remain with HSE ) . The provision replaces the 
previous reservation to HSE of all motor vehicle repair contained in the 1977 
Regulations (as amended in 1980). The new provision covers premises where the 
main activity is tyre and exhaust supply and fitting, windscreen replacement 
and similar activities. However premises where the main activity is motor 
vehicle conversion will remain an HSE responsibility as the work is analogous 
to manufacture. 

21. Paragraph 8 amends the corresponding provision in Schedule 1, Part I, 
paragraph 6 of the 1977 Regulations to make it clear that all types of 
cleaning in coin operated launderettes etc are intended for allocation to 
local authorities. 

22. Paragraph 9 allocates to local authorities a broad category of cosmetic 
services and therapeutic treatments so as to remove uncertainty which existed 
under the 1977 Regulations as to whether such activities are included in the 
term "consumer services". However such activities carried out under registered 
medical/dental control are excepted, in view of HSE enforcement responsibility 
for both the National Health Service and private practice. 
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23. Paragraph 10 is new, allocating to local authorities the practice or 
presentation of the arts, sports, games, entertainment or other cultural or 
recreational activities with some limited exceptions of a type more suited to 
HSE 1 s expertise, such as power assisted leisure activities and the exhibition 
of caves. It is intended that local authorities should have responsibility 
for those premises where the main activity is the provision of leisure or 
recreational courses; guidance will be given to the enforcing authorities to 
assist them in circumstances where the main activity may be uncertain. Where 
necessary transfers under Regulation 5 may be required. At present, all such 
premises are an HSE responsibility. 

24. Paragraph 11 has been inserted as a new provision to make it clear that 
local authorities will be responsible for premises where the main activity is 
the hire of pleasure craft on inland waterways. This will include craft 
comprising accommodation facilities (eg. holiday cruisers, barges etc). Local 
authorities however will not be responsible where the main activity is a 
transport undertaking. 

25. Paragraph 12 is a new provision allocating to local authorities the care, 
treatment, accommodation or exhibition of animals, birds or other creatures, 
with some exceptions of particular relevance to HSE. The paragraph covers 
premises such as kennels, catteries, animal pounds etc. It also covers zoo 
premises (most of which may be allocated to local authorities under proposals 
which the Commission hopes to submit to the Secretary of State (see paragraph 
7 of this Consultative Document) . The present proposals would incorporate and 
replace this allocation and provision for revocation of the anticipated 
Regulations is therefore made in Regulation 7(2)(c). 

26. Paragraph 13 is a new provision allocating to local authorities the 
interment or cremation of corpses or the activities of an undertaker except 
where the main activity is embalming or the making of coffins. 
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27. Paragraph 14 is a further new provision allocating to local authorities 
church worship, religious meetings and similar religious activities. However 
where the main activity of a religious body at particular premises is 
educational - eg. a church school (other than a church Sunday school), HSE 
will retain such an activity as part of its usual responsibility. 

Schedule 2 



28. The activities listed in this Schedule are those excepted to the 
Executive for enforcement pursuant to Regulation 4(4)(b), whether or not they 
are the main activities at any particular premises. 

29. Paragraph 1 concerns mine or active quarry premises within the meaning of 
the Mines and Quarries Act 1954 and expands the corresponding provision at 
Schedule 1, Part I, paragraph 1 (f) of the 1977 Regulations. The provision 
covers all activities at mines and active quarries including tourist mines and 
tourist museums. Sales of minerals will also be included. Disused quarries 
with a main activity falling under Schedule 1 eg. non power-assisted leisure 
activities at water filled claypits are not covered and are thus allocated to 
local authorities under paragraph 10 of Schedule 1, Part I of the proposals. 

30. Paragraph 2 deals with fairground activities as defined (ie. excluding 
amusement arcades), wherever they arise including fairground activities at 
premises otherwise enforced by local authorities eg. holiday camps. 

31. Paragraph 3 deals with broadcasting, recording and filming, which are 
retained for HSE enforcement. 

32. Paragraph 4 re-enacts similar provisions of the 1977 Regulations 
(Regulation 4(2)), on a clearer legal basis, together with the inclusion of a 
new sub-paragraph to cover the use of an ionising radiation source. Local 
authorities will however enforce for the activities listed where they are 
carried on by persons who are members of the staff at the premises concerned, 
if these premises are allocated to the local authorities. For example a local 
authority will enforce in relation to the work of a plumber, electrician or 
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other maintenance worker employed by a department store, hotel etc who 
undertakes work falling within paragraph 4(a) -(d). Conversely work of the 
same kind carried on by an outside contractor will be subject to HSE 
inspection. The division in enforcement responsibility is linked to the 
scale, risk, and degree of expertise required to deal with the enforcement 
problems likely to be involved and in order that contractors have to deal only 
with HSE in respect of their site workers. 

33. Paragraph 5 ensures that premises of radiography undertakings where work 
with ionising radiations is carried on (for example where ionising radiation 
sources are kept or used) are reserved for HSE enforcement. Sources are 
sometimes kept or used in the offices of such undertakings or in other 
premises which would otherwise fall to local authorities under Schedule 1. 

The Commission would welcome comments, in particular, on the suitability of 
the term "radiography undertaking” and the general scope of this paragraph. 

(it will be noted that the paragraph refers to the definition contained in 
Regulations on ionising radiations for which draft proposals were published in 
1982 and which are expected to be submitted to the Secretary of State in 
1985). 

34. Paragraph 6 lists agricultural activities. In order to ensure that 
enforcement responsibilities for such activities remain with HSE (in practice, 
HSE’s Agricultural Inspectorate), a definition of agricultural activities has 
been inserted in Part II of Schedule 1. The definition excludes activities 
which are mainly directed to entertainment (eg. circuses, zoos), or keeping 
and breeding in relation to shops. 

35. paragraph 7 excepts premises where wood or metal is cut or processed to 
the requirements of customers if the goods are mainly supplied to customers 
who are receiving them in the course of a business or trade carried on by 
them. This is a new exception to make it clear that industrial type 

ctivities at timber merchants premises or metal stockholders are the 
esponsibility of HSE. The exception is so worded as not to include DIY 
etailers where the majority of customers will not be carrying on a trade, 
hese will remain a local authority responsibility under paragraph 1, Part I 
if Schedule 1. 



42 



Printed image digitised by the University of Southampton Library Digitisation Unit 



APPENDIX 3 cont 



36. Paragraph 8 has been inserted to ensure that Schedule 1 activities on 
board ship do not fall for allocation to local authorities." 

37. While exhibitions are generally allocated to local authorities under 
Schedule 1, Part I, paragraph 8, a special exception at paragraph 9 of 
Schedule 2 reserves to HSE trade exhibitions of articles or substances which 
occur principally in industrial premises falling to HSE. This arrangement is 
considered desirable as local authorities will not be familiar with the 
problems in those areas. 

38. Leisure activities involving the use of powered appliances are excepted 
to HSE (under Schedule 1, Part I, paragraph 10) where they form the main 
activity on premises - eg motor racing tracks or stadia. The exceptions in 
Schedule 2, paragraphs 10 and 11 will ensure that HSE will also enforce 
health and safety legislation for such activities in those premises where the 
activity is not the predominant one. Local authorities will however enforce 
for non excepted activities at such premises. 

39. Paragraph 12 dealing with waste disposal sites, will ensure that HSE will 
remain responsible for waste disposal even when it is not the main activity at 
particular premises. 



Printed in the UK for HMSO 



43 



C50 3/85 



Printed image digitised by the University of Southampton Library Digitisation Unit 



